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NOTE AND COMMENT 



Termination of the Liability as Common Carrier.— When does the 
liability of a common carrier as such terminate, and that of a warehouseman 
begin? Probably upon no proposition in the law of carriers is there a 
greater difference of opinion so ably supported on all sides. The facts sur- 
rounding the burning of a railroad freight house in Boston, in 1850, gave 
rise to decisions in two states, which proceed upon directly contrary theories. 
Judge Shaw, of Massachusetts, laid down the rule that when the actual 
transit has ended and the goods have been placed in a proper warehouse to 
await delivery to the consignee, the liability as a carrier has ended and 
thereafter the liability is only that of a warehouseman. Norway Plains Co. 
v. B. & M. R. R., 1 Gray 263, 61 Am. Dec. 423. Two years later the New 
Hampshire court, speaking through Judge Sawyer, in disapproving of the 
doctrine of the Massachusetts court, held that the consignee is entitled to a 
reasonable opportunity, after arrival of the goods, in which to remove them. 
Moses v. Boston, etc., R. Co., 32 N. H. 523, 64 Am. Dec. 381. In 1867 the 
Michigan court was confronted by the same question, in McMillan v. M. S. 
& N. I. R., 16 Mich. 79. The court was evenly divided. Justice Cooley 
(Justice Christiancy concurring) voiced the decision of the court as fol- 
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lows : "A common carrier's liability for goods transported by him continues 
as a carrier until the goods have been placed in a warehouse and the con- 
signee notified of their arrival and he has a reasonable time in which to 
remove them. After that the carrier is liable as a warehouseman." This 
differs from both the Massachusetts and the New Hampshire doctrines. 
Chief Justice Martin and Justice Campbell voted for the adoption of the 
Massachusetts view. The rule as laid down has, however, been approved 
by a unanimous court in Walters v. Detroit United Railway, 139 Mich. 303. 
Since these cases there have been innumerable decisions adopting one or the 
other of these views. One of the most recent is that of Poythress v. Dur- 
ham, etc., Ry. Co. (1908), — N. C. — , 62 S. E. 515. This court, contrary 
to prior decisions in North Carolina holding to the Massachusetts doctrine, 
followed the rule of McMillan v. M. S. & N. I. R., supra. 

Referring to the extraordinary liability of the common carrier, Lord 
Holt said : "It is a politic establishment, contrived by the policy of the law, 
for the safety of all persons, the necessity of whose affairs obliges them 
to trust these sorts of persons, that they may be safe in their ways of deal- 
ing; for else the carrier might have opportunity of undoing all persons 
who had any dealings with him, by combining with thieves, etc., and yet 
doing it in such a clandestine way as would not be possible to be dis- 
covered." Coggs v. Bernard, 2 Ld. Raym. 909. So long as these reasons 
remain operative, the extraordinary liability should continue. 

Those courts adhering to the Massachusetts doctrine hold that the duty 
of the carrier is to convey the goods safely to the destination and there to 
deliver to the consignee if he is at hand ready to receive them. If not, 
then it becomes the duty of the carrier to deliver to itself, as warehouseman, 
whereupon its liability as a carrier ceases and becomes that of a warehouse- 
man. This rule, in the words of the Massachusetts court, "affords a plain, 
precise and practical rule of duty, of easy application, well adapted to the 
security of all persons interested." Whatever may be said about the appli- 
cation of the rule, it seems that the reasons for the extraordinary liability 
of the carrier exist whether the goods are on the cars or in a warehouse, 
inasmuch as the consignee has no knowledge of their arrival or opportunity 
to remove them. There is the same opportunity for fraud and collusion of 
which Lord Holt speaks so tersely. The Connecticut court has said, "that 
rule puts an end to the carrier's responsibility as such just when that 
responsibility is of the highest value to the shipper. Between the deposit of 
goods on the platform and their delivery to the consignee they are exposed, 
to theft, depredation and injury by strangers and the carrier's employees." 
Graves v. Hartford, etc., Co., 38 Conn. 143, 9 Am. Rep. 369. The fallacy 
of the rule appears to be in holding that the contract of carriage is ended 
by mere transportation. Delivery is a necessary part of every contract of 
carriage ; no contract of carriage is complete until delivery is made. It 
seems to be a mere technical refinement to say that the removal of goods 
into the carrier's warehouse, over which the consignee has no more control 
than over its cars, operates ipso facto as a delivery. The warehouse is built 
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for the convenience of the carrier and not of the shipper. It is often said to 
be but an extension of the cars. However, besides Massachusetts, this rule 
is sanctioned in Georgia, Illinois, Indiana, Iowa, Missouri, Pennsylvania and 
South Carolina. W. & A. R. R. v. Camp, 53 Ga. 596; Almand v. Ga., etc., 
Co., 95 Ga. 775; G. & A. Ry. v. Pound, in Ga. 6; C. 6- A. R. v. Scott, 
42 111. 132; Schumacher v. Chgo. & N. W. Ry., 207 111. 199; C. & C. Air 
Line R. v. McCool, 26 Ind. 140; Chgo., etc., Ry. v. Reyman, 166 Ind. 278; 
Francis v. Dubuque, etc., Ry., 25 la. 60; Hicks v. Wabash R. R., 131 la. 29s; 
Holtzclaw v. Duff, 27 Mo. 392; Gashweiler v. Wabash, etc., Ry., 83 Mo. 
112; Shenk v. Phila. S. P. Co., 60 Pa. 109; Hipp v. So. Ry. Co., 50 S. C. 129. 

Recognizing the fallacy of the Massachusetts rule, the New Hampshire 
court and those approving its holding require that a reasonable opportunity 
be afforded to the consignee to remove the goods before the carrier is 
released of its liability as such. Under this doctrine the consignee is bound 
to take notice of the time of arrival of trains and has only a reasonable 
time after arrival of the goods in which to remove them. The carrier is 
not required to give notice of their arrival, it being conclusively presumed 
that the consignee will have notice, either through adyice from the con- 
signor or otherwise, and unless taken away within a reasonable time there- 
after he is held to have assented to the carrier's holding them as ware- 
houseman. This rule seems to afford the full measure of protection designed 
by the common law rule, except in so far as it conclusively presumes knowl- 
edge of the arrival of the goods. In the light of modern railroad methods 
this is requiring more than one could ordinarily know by the use of rea- 
sonable diligence. "Everyone knows, who has transacted business with 
railroads as carriers of goods, no calculation can be made when they will 
deliver what they have received." C. & A. R. v. Scott, supra. Goods are 
often carried over several roads, and require several weeks in transit. There 
can be no regularity of delivery in such cases. This rule nevertheless requires 
constant vigilance on the part of the consignee. The New Hampshire doc- 
trine is supported by the states of Connecticut, Kansas, Kentucky, Louisiana, 
Vermont, Wisconsin and West Virginia. Graves v. Hartford, etc., Co., 
supra ; Mo. Pacific v. Wichita, etc., Co., 55 Kan. 525 ; Union Pac. Ry. v. 
Moyer, 40 Kan. 184; Mo. Pac. Ry. v. Newberger, 67 Kan. 846; Jeffersonville 
R. R. v. Cleveland, 2 Bush (Ky.) 468; Maignan v. N. O., etc., R. R., 24 
La. Ann. 333; Blumenthal v. Brainerd, 38 Vt. 402; Backhaus v. Chgo. & 
N. W. R., 92 Wis. 393; Wood v. Crocker, 18 Wis. 363; Berry v. W. Va. & 
P. R. Co., 44 W. Va. 538. 

The true rule seems to be that of the Michigan court requiring notice 
to the consignee and the expiration of a reasonable time thereafter for 
removal. The contract of carriage requires not only actual transportation, 
but delivery as well, or that which is equivalent, as giving him notice and 
then allowing him a reasonable time in which to remove them. Faulkner v. 
Hart, 82 N. Y. 413. While not being as easy of application as the Massa- 
chusetts rule, it can be said of it that it affords justice to both the shipper 
and the carrier. The fact of arrival is often exclusively within the knowl- 
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edge of the carrier. Freight schedules are too irregular to be relied upon. 
To make the consignee liable if not at hand on the arrival or within a rea- 
sonable time thereafter often makes him liable for the wrong of the carrier. 
At important points many hundred shipments are received daily for as many 
consignees. To require them all to be at hand on arrival, or all to be on 
a constant lookout, so as to remove them within a reasonable time there- 
after, is to require a practical impossibility. It is not a hardship to require 
notice. The common law required personal delivery. With the advent of 
modern railroads this has become impracticable; it would require delivery 
carts at every station. But in lieu of personal delivery, to require notice 
and a subsequent opportunity to remove the goods cannot be said to be an 
added burden. The decisions of Arkansas, Minnesota, Mississippi, Nebraska, 
New York and Ohio accord with the Michigan rule. Railway Co. v. Nevill, 
60 Ark. 375 ; Derosia v. Winona, etc., R., 18 Minn. 133 ; Finney v. St. Paul, 
etc., R. R., 19 Minn. 251; Gulf & Chgo. R. R. v. Horton, 84 Miss. 400; 
B. & M. R. R. v. Arms, 15 Neb. 69; Fenner v. Buffalo, etc., R. R., 44 
N. Y. 505 ; Sprague v. N. Y. C. R. R., 52 N. Y. 637 ; Faulkner v. Hart, supra ; 
Lake Erie & W. R. v. Hatch, 52 Ohio St. 408. Practically the same rule 
obtains in Alabama, California, Tennessee and Texas, by statute. Hutch- 
inson, Carriers, § 708. A. C. 



Is a Vendee Seeking Specific Performance Entitled to Compensation 
for the Inchoate Dower Right of the Vendor's Wife? — Defendant signed 
a contract agreeing upon payment of the purchase money to deliver to the 
plaintiff a warranty-deed conveying to it real property clear of all incum- 
brances, liens or adverse titles. Defendant testified that at the time of 
signing he told the plaintiff that his signature was on condition that his wife 
agreed to the sale at that price. Plaintiff tendered the purchase money, 
which defendant refused, alleging that his wife would not relinquish her 
inchoate dower right. The wife's refusal was not due to collusion. Plaintiff 
asks for specific performance of the contract as to the husband's interest, and 
an abatement in the purchase price proportionate to the inchoate dower 
right. Held, that the husband convey his interest to plaintiff, without any 
abatement in the purchase price. Aiple-Hemmelmann Real Estate Co. v. 
Spelbrink (1908), — Mo. — , in S. W. 480. 

Lamm, Fox and Graves, JJ., dissent. They differ from the majority in 
their interpretation of the facts in believing that the plaintiff had no notice 
that the defendant was married. However, they treat this fact as of ho 
controlling effect. The reason for their dissent is that to require the plain- 
tiff to pay the full purchase price for this estate with an outstanding dower 
right is to allow the husband to benefit by his own wrong. They say that 
the value of the dower interest can be computed with reasonable accuracy, 
and that the plaintiff may be allowed an abatement without coercing the 
wife. The following authorities accord: Sanborn v. Nockin, 20 Minn. 178; 
Walker v. Kelly, 91 Mich. 212 ; Leach v. Forney, 21 la. 271 ; Martin v. 
Merritt, 57 Ind. 34; Haselrig v. Hutson, 18 Ind. 481; Wingate v. Hamilton, 



